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Once the post-election adren
alin subsides, many newly 

elected officials find themselves 
overwhelmed by all that they 
need to learn when they take 
office. They quickly discover that 
being a mayor, council member 
or trustee isn't as simple as it 
looks from outside City Hall. 

While all new city council mem
bers know that they make laws, 
they may not realize that they 
also have to follow laws during 
this process. Most states have 
statutes that require public law
makers to hold open meetings 
and handle public record 
requests in an appropriate man
ner. In Ohio, the most notable 
law that governs municipal bod
ies to this effect is the Sunshine 
Law. 

Ohio's Sunshine Law is com
prised of two facets - the Open 
Meeting Law and the Public 
Records Law. As a public offi
cial, you will deal with open 
meeting and public records 
issues on a regular basis so it is 
important to be familiar with the 
general principles of these laws. 

Defining a public meeting 

The Open Meeting Law requires 
all meetings of a public body to 
be open to the public at all times. 
A member of a public body, such 
as a member of council, must be 
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present in person at a public 
meeting to be considered pres
ent or to vote and for purposes of 
determining whether a quorum is 
present. 

As a note, the Ohio Revised 
Code (ORC) defines the term 
"meeting" as "any prearranged 
discussion of the public business 
of the public body by a majority 
of its members. 

Issuing meeting notices 
and preparing meeting 
minutes 

Under the Open Meeting Law, a 
public body must establish a pro
cedure for providing notice of its 
regularly scheduled meetings, 
special meetings and emer
gency meetings. There are differ
ent requirements for each type of 
notice. Familiarize yourself with 
your municipality's notice 
requirements because pressing 
matters or emergencies can 
arise at any time requiring swift 
action. 

A notice of a regularly scheduled 
meeting must include the time 
and place of the meeting. A 
notice of a special meeting must 
be issued at least 24 hours 
before the meeting and include 
the time, place and purpose of 
the meeting, while a notice of an 
emergency meeting must be 
issued immediately to the news 

media that have requested 
notice and include the time, 
place and purpose of the meet
ing. 

The Sunshine Law also governs 
meeting minutes. The minutes of 
regular or special meetings must 
be prepared promptly, main
tained by the public body, and 
made available for public inspec
tion. Meeting minutes must con
tain sufficient detail so that the 
public understands the rationale 
behind the decisions reflected in 
the minutes. 

Holding executive sessions 

Executive sessions are the most 
common exception to the Open 
Meeting Law, as outlined in the 
Ohio Revised Code. Certain 
guidelines, however, dictate 
when and how such sessions 
are held. 

A public body may hold an exec
utive session only after a majori
ty of a quorum of the public body 
determines, by roll call vote, to 
hold an executive session and 
only at a regular or special meet
ing for the sole purpose of con
sidering the following matters: 

• Discussing employment or 
personnel 
• Preparing for and engaging 
in collective bargaining sessions 
• Talking about the purchase 
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or sale of property for public pur
poses 
• Discussing matters required 
to be kept confidential by law 
• Discussing details of the 
security arrangements and 
emergency response protocols 

of a public body, if disclosure of 
those matters could jeopardize 
the security of the public body 
• Conferring with legal counsel 
about pending or imminent court 
action involving the public body 
• Discussing trade secrets of a 
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county hospital, joint township 
hospital or municipal hospital. 

According to the ORC, when a 
public body holds an executive 
session to discuss employment 
matters, the motion to enter into 
the executive session must 
specify the purpose for holding 
the executive session, such as 
discussing the compensation of 
the finance director. 

The Ohio Supreme Court has 
held that council minutes refer
ring to executive sessions held 
for the purposes of "personnel 
and finances," "personnel," and 
"personnel matters" did not com
ply with the law. However, at 
least one Ohio court of appeals 
has found that holding an execu
tive session for discussing the 
compensation of a specific cate
gory of employees (i.e., exempt 
city employees) does comply 
with the law. 

Executive sessions do not 
require meeting minutes. 
Instead, the meeting minutes of 
the regular or special meeting 
during which an executive ses
sion takes place need only 
reflect the general subject mat
ter discussed in the executive 
session. 

Some municipalities have char
ter provision$ ~equiring all coun
cil meetings or meetings of other 
public bodies to be open to the 
public but also have municipal 
ordinances authorizing council 
or other public bodies to hold 
executive sessions for the pur
poses stated above. 

Be aware that the Ohio 
Supreme Court has interpreted 
charter provisions requiring all 
council meetings to be open to 
the public and making no refer-
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ence to executive sessions as 
prohibiting a public body from 
holding executive sessions pur
suant to a municipal ordinance 
or the Open Meeting Law. 

If your municipality is a charter 
municipality, you should deter
mine whether the charter con
tains such a provision. If it does, 
your municipality may consider 
amending the charter to permit 
executive sessions. 

Following the requirements of 
the Open Meeting Law is crucial 
in that any formal action taken 
by a public body that is found to 
have violated this law is invalid 
and, as a result, the public body 
must retake the action at a prop
er public meeting or executive 
session. 

What constitutes a 
"meeting?" 

At times, it can be difficult to 
determine whether a meeting is, 
in fact, a "meeting" that must be 
held open to the public. As men
tioned above, to be considered a 
"meeting" requires the following: 
• A prearranged discussion 
• A discussion of the public 
business of the public body 
• The presence at the discus
sion of a majority of the mem
bers of the public body. 

Therefore, the first step in deter
mining whether a meeting is 
subject to the Open Meeting 
Law is to determine if the gath
ering of a majority of members 
of a public body is prearranged. 
Simply stated, any advanced 
planning and means of notifica
tion prior to the time the gather
ing takes place is a prearranged 
discussion. 

The second question in deter-
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mining whether a gathering of 
public officials constitutes a 
"meeting" is whether the mem
bers of the public body engage 
in a discussion of public busi
ness. This is a fact-specific 
,question that requires a determi
nation of whether a discussion 

took place and whether that dis
cussion involved public busi
ness. 

Ohio law fails to define the term 
"public business," but based on 
the definition of each term in the 

6th Edition of Black's Law 
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Dictionary, "public business" 
may be defined as a "principal 
serious concern or inter
est. .. relating to, or affecting 

required deliberation of public 
issues in a public forum. 

. Deliberation is "the act of weigh
ing and examining the reasons 
for and against a choice or 
measure" or "a discussion and 
consideration by a number of 
persons of the reasons for and 
against a measure, as defined 
by Webster's Dictionary. 

an entire community." 

In determining whether a "dis
cussion" has taken place by 
members of a public body, the 
Ohio Supreme Court has 
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Deliberations involve more than 
information gathering, investiga
tion , or fact-finding . 

Ohio's courts have recognized 
that information gathering and 
fact-finding are essential func
tions of any board, and that the 
gathering of facts and informa
tion for ministerial purposes 
does not constitute a violation of 
the Sunshine Law. Based on 
this, in order to constitute a dis
cussion, the members of the 
public body must do more than 
gather information for a ministe
rial purpose. There must be an 
exchange of "words, comments 
or ideas" regarding public busi
ness. 

Illustrative cases 

In the 2005 Ohio court of 
appeals case, Piekutowski II. 

South Central Ohio Educational 
Service Ctr. Governing Bd., a 
school board adopted a resolu
tion establishing a school dis
trict. Prior to adopting this reso
lution, the board entered into an 
executive session to obtain infor
mation from the Ohio 
Department of Education and to 
conduct a question and answer 
session with the representative 
from the Department of 
Education. A party filed suit 
claiming that during the execu
tive session the board deliberat
ed on the school district issue by 
sharing their opinions. 

The testimony of the board 
members revealed that during 
the question and answer ses
sion the board members did 
interact with each other and 
share their opinions. Based on 
this testimony, the court held 
that the board deliberated in 
executive session on a matter of 
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public business, thus invalidating 
the board's resolution. 

In DeVere v. Miami Univ. Bd. of 
Trustees in 1986, an Ohio court 
of appeals found that an infor
mational session held by the 
board of trustees of a state uni
versity did not constitute the dis
cussion of public business when: 
• The university president pre
sented previously known factual 
information about a proposed 
capital improvement 
• One board member indicated 
he did not support the project 
and would vote against it 
• Another board member 
advised that board member to 
stop any discussion of the pro
posal . 

The court further found that the 
meeting did not result in the 
adoption of the resolution, as the 
issue at hand had been a matter 
of concern for many years rather 
than being new business under 
consideration . 

Finally, in another 1986 case, 
Mcintyre v. Bd. of Cty Commrs. 
of Ashtabula Cty , et al., an Ohio 
court of appeals found that coun
ty commissioners in attendance 
at a plant tour with utility compa-

ny officials for the purpose of 
acquainting the commissioners 
with the operation and progress 
of the facility were "passive 
observers in a ministerial, fact
gathering capacity." The gather
ing did not constitute a "meet
ing." 

The final question in determining 
if a gathering constitutes a 
"meeting" is whether a majority 
of the members of the public 
body attended the gathering. 
The Ohio Supreme Court has 
held that municipalities and 
other public entities cannot cir
cumvent the Open Meeting Law 
by holding back-to-back meet
ings on the same topic where, in 
total, a majority of the public 

body's members have attended. 

Also, bear in mind that work
shops or retreats attended by a 
majority of a public body's mem
bers and at which public busi
ness is discussed are consid
ered to be public meetings and 
are subject to the Open Meeting 
Law. Finally, the Ohio Supreme 
Court has found that the Open 
Meeting Law does not permit the 
deliberation of public business to 
be conducted during private 
one-on-one conversations 

Publishing Corporation 

where, in total, the matter has 
been discussed by a majority of 
the members of the public body. 

Violations and 
consequences 

There are real consequences for 
failing to comply with the Open 
Meeting Law. Any person may 
bring an action to enforce the 
Open Meeting Law and has up 
to two years after the date of the 
alleged violation to do so. 

Upon proof of a violation , a court 
will issue an order known as an 
injunction that requires the mem
bers of the public body to comply 
with the Open Meeting Law. If an 
injunction is issued, the court 
also will order the public body to 
pay the party that sought the 
injunction $500 and to pay all 
court costs and reasonable 
attorney's fees. 

If the court determines that the 
bringing of the action was frivo
lous conduct, the court will 
award the public body court 
costs and reasonable attorney's 
fees. 

See Sunshine Law on page 13 
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Sunshine Law from page 11 

The other half: 
public records 

Ohio's Public Records Law, the 
second facet of the state's 
Sunshine Law, has become 
rather sophisticated due to 
recent changes in the law, so it is 
important to contact your law 
director if you have any ques
tions about a public records 
request received by your munici
pality or whether a document is, 
in fact, a public record. 

"Public records" are broadly 
defined in the ORC as "records 
kept by any public office." Every 
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municipality must have a public 
records policy that establishes 
standard procedures for 
responding to public records 
requests. 

The policy must include identify
ing an individual who will serve 
as the municipality's records 
custodian. Additionally, a poster 
describing the public records 
policy must be displayed in a 
conspicuous location . Elected 
officials or an appropriate 
designee also must attend three 
hours of public records law train
ir:]Q approved by the Ohio 
Attorney General for every term 
of office. 

It's important to note that courts 
interpret the provisions of Ohio's 
Public Records Law in favor of 
broad access and narrowly con
strue the exceptions discussed 
below. 

Responding to 
public records requests 

Public entities must follow specif
ic requirements for responding to 
a public records request. Upon 
receipt of such a request, a 
municipality must promptly 
locate the responsive records 
and make them available for 
inspection to the requester dur
ing regular business hours. The 
time needed to respond to a 
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public records request will 
depend on the particular circum
stances, such as: 
• The time needed to locate the 
records (i.e., off-site) 
• The time needed to review the 
records (i.e., legal review, if nec
essary) 
• The time needed to redact or 
remove confidential or privileged 
information (i.e., social security 
numbers). 

If the request involves a large 
number of records, the munici
pality has the option to disclose 
the records on a "rolling" release. 
For example, if legal counsel 
needs to review 500 requested 
records prior to disclosure, you 
may offer to disclose the records 
in groups of 100. 
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If you anticipate that it will take a 
considerable amount of time to 
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firming receipt of the request. 
The letter also should outline the 
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response, advise the requester 
of any costs (i.e., copies, 
postage) and, if some records 
are available, enclose those 
records. 

Under the ORC, you may ask the 
requester to submit the request 
in writing, to identify himself/her
self, and inquire about the 
intended use of the public 
records but only after disclosing 
to the requester that a written 
request is not mandatory and 
that the requester may decline to 

reveal his or her identity or 

intended use of the records. 

If a requested public record con
tains information that is exempt 
from disclosure, such as social 
security numbers or attorney
client privileged communica
tions, the public office must 
make available all information 
within the public record that is 
not exempt from disclosure. The 
public office must advise the 
requester of any redactions or 
the redactions must be plainly 
visible in the document. 

Many times, a request can be 
vague or too broad or the 
requester cannot reasonably 
identify the public records being 
requested. In such cases, you 
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For more information, contact CARC at 614-224-3383 or visit 
www.ohioairquality.org. 

Ohio Air Quality 
Development Authority 

Ohio Cities & Vii/ages 



may deny the request and 
advise the requester of the man
ner in which your municipality 
maintains and accesses its 
records. You then must give the 
requester an opportunity to 
revise and resubmit the request. 

If you deny request in whole or in 
part, you must provide the 
requester with an explanation, 
including legal authority, setting 
forth why the request was 
denied. The explanation must be 
in writing if the request was 
received in writing . 

Preparing the records 

A public office is not required to 
produce a complete duplication 
of an entire database. For exam
ple, the mayor's court of one of 
our municipal clients received a 
public records request for the 
case information of all criminal 
and traffic cases for an unspeci
fied period of time. 

We inquired with the court's 
database software provider and 
learned that a summary sheet 
could be printed for each case. 
This summary contained most of 
the information the requester 
wanted. The requester was sat
isfied with this summary sheet. 
We also asked the requester to 
limit the request to a specific 
timeframe. These efforts saved 
the municipality a lot of time and 
money. 

A public office also is not 
required to create a document in 
response to a public records 
request. Similarly, a public office 
does not have to create a new 
document by searching for and 
compiling information from exist
ing records . Also a "standing" 
public records request (i.e., next 
month 's council meeting min-
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utes) is not a request for public 
records, because it is a request 
for records that do not exist. 

It is a best practice to document 
everything your municipality 
does in response to a public 
records request in case the 
requester files a lawsuit. Be sure 
to document the date you 
received the request, the name 
of the employee assigned to 
handle it, the format in which the 
records were requested, if 
requester wanted copies and the 
cost and contacts you've made 
with your legal department. 

You also should keep a copy of 
the records you give the 
requester and send a final letter 
to the requester documenting 
that the public records request 
has been fulfilled. 

If the requester wants copies of 
the records, the public office has 
the option to charge the person 
the "actual cost" (not including 
the cost of labor) of copying the 
records and require that the copy 
costs be paid in advance. When 
a requester asks for duplication 
of a large number of public 
records, the public office may 
have the copies made by a pri 
vate contractor (i.e., Kinkos) and 
charge the requester for the 
costs. 

Additionally, if a requester asks 
to receive the records by mail, 
you may require him or her to 
pay the cost of mailing, in 
advance, whether sent by the 
U.S. postal service or some 
other means. 

Electronic records requests 

It is important to remember that 
electronic records should be 
treated the same as a paper 

record . Electronic records are 
considered to be public records 
if they document the functions of 
the public office, even if they are 
received or sent on the personal 
computer of a public official or 
employee. 

It is not uncommon as part of a 
Sunshine Law public records 
request for a public official to 
have to scour his or her person
al computer for e-mail corre
spondence concerning munici
pal business. To avoid this situa
tion , it is a best practice to have 
municipal e-mail addresses 
issued to public officials and 
employees solely for the discus
sion of municipal business. 

When dealing with overbroad 
requests, such as all e-mails 
received or sent by the police 
chief in 2009, try to negotiate 
with the requester in an attempt 
to narrow the request. This can 
be accomplished by adviSing the 
requester of the manner in which 
the records are maintained or 
giving the requester a copy of 
the records retention schedule in 
order to help that individual bet
ter understand the manner in 
which the municipality's records 
are maintained. 

Exceptions to the rule 

The Public Records Law has 27 
exceptions. The most common 
exceptions are as follows: 
• Medical records 
• Confidential law enforcement 
investigatory records 
• Peace officer, parole officer, 
prosecuting attorney, assistant 
prosecuting attorney, correction
al employee, youth services 
employee, firefighter, or EMT 
residential and familial informa
tion 
• Information pertaining to the 
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recreational activities of a per
son under the age of 18 
• Records in which the release 
of is prohibited by state or feder
al law (i.e., social security num
bers; attorney-client privileged 
documents; LEADS reports.) 

Determining if an exception 
applies to a certain record or 
group of records can be a tricky 
task, so it is best to seek the 
advice of your law director prior 
to making such a determination. 

Failing to comply 

There are real consequences for 
violations of the Public Records 
Law. If a requester believes a 
municipality has failed to make 
public records promptly avail
able, he or she may file a lawsuit 
known as a mandamus action. 
Through this, the court may then 
order your records custodian to 
produce the records or other
wise comply with the Public 
Records Law and to require your 
office to pay courts costs and 
reasonable attorney's fees. 

If the requester submitted a writ
ten request for public records by 
hand delivery or certified mail 
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that fai rly described the records 
sought, and the court deter-

. mines that the public office failed 
to comply with the Public 
Records Law, the requester is 
entitled to recover statutory 
damages. Calculation of these 
damages, in the amount of $100 
per day, begins with the day on 
which the requester filed the law
suit, up to a maximum of $1000. 
A court may reduce an award of 
statutory damages under certain 
circumstances. 

Letting the sunshine in 

Education and planning are the 
key steps to accurately following 
Ohio's Sunshine Law. Being 
informed of the basic principles 
- the Open Meeting Law and 
the Public Records Law - will 
serve you well as you serve your 
municipality and will alert you as 
to when you need to seek the 
advice of your law director. 

As you settle into your newly 
elected position, be sure to famil
iarize yourself with this important 
law. While the process of 
addressing a request can be 
time consuming, violations can 
be costly, so it's best to start you r 

term in office knowing what to do 
if, more likely - when, a request 
comes your way. 
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